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Joint Standing Committee on the Corruption and Crime Commission — Twenty-fifth Report — “The use of 
Public Examinations by the Corruption and Crime Commission” 

Resumed from 27 June. 

Motion 
Hon NICK GOIRAN: I move — 

That the report be noted.  

In moving this motion, I would like to make a few introductory remarks. Firstly, I think for the consideration of 
this report, it is excellent that Hon Ken Travers is with us this afternoon because I think this is a report that he 
will be able to assist us in considering because of his previous experience on this committee. Secondly, I think 
on at least two previous occasions I have sought to adjourn the consideration of this matter because at the time 
we did not have the benefit of the government’s response to this report. To the best of my knowledge, that is still 
the case. Nevertheless —  

Hon Ken Travers: They are not holding you in contempt, are they?  

Hon NICK GOIRAN: Time is at such a point that it is probably useful for us to have this discussion in 
committee, notwithstanding the response, because this is a matter that is being considered in other places. It is 
therefore useful for us to consider whether there should be any reforms to the commission’s ability to hold public 
examinations.  
I will start by saying that I have referred to the member opposite because readers of this thick report by the 
committee will know that this inquiry has had a history prior to my membership of this place. Regrettably, 
sometimes it was understood during this inquiry that we established an inquiry because of the matter that has 
become known as “the death of a witness” and the events that took place in September 2010. So that everyone 
understands the situation, the genesis of this inquiry was well before that set of circumstances in 2010; in fact, it 
goes as far back as 2007. That is where I hope the member opposite may be of assistance at some point. I expect 
that he was most probably the chair of the committee at that time.  

Hon Ken Travers: What date?  

Hon NICK GOIRAN: In 2007. In any case, the 2007 version of the committee saw fit to inquire into the use of 
public examinations by the Corruption and Crime Commission and its terms of reference on page 4 of the report 
were as follows — 

That the Committee inquire into and make recommendations on the statutory discretion of the 
Corruption and Crime Commission to take oral evidence from persons in open or closed session, with 
particular regard to (a) the adequacy of criteria for opening or closing examinations under section 139 
and 140 of the Corruption and Crime Commission Act 2003; 
(b) the opportunities for persons aggrieved by allegations made before the Commission, particularly 
during a public examination, to respond to those allegations; and 
(c) any other relevant issue.  

So members can see that this matter had its genesis long before 2010; in fact, it goes back as far as 2007. 
Regrettably, because of the exceptional circumstances that occurred in August 2008, with which all members are 
familiar, this inquiry had to be halted for the purpose of holding the all-important election in September 2008. At 
the time this committee was re-established in November 2008, the matter of public hearings was not immediately 
revisited. Obviously, at that time I was not a member of the committee; I joined the committee only in late May 
2009 after my arrival in this place. Be that as it may, ultimately the committee decided to reinvigorate the 
previous inquiry, which had been halted in those unusual circumstances, and the outcome of that inquiry is the 
report that is before the chamber today. That was quite a considerable inquiry, if I might say, and it involved the 
calling of all manner of witnesses and the receipt of all number of submissions.  

To the interest of, it seems, quite a few people, we even had a former Premier of Western Australia appear as a 
witness in this particular inquiry. That was something that was novel for me, because being a relatively youthful 
member of this chamber, I do not have the benefit of all the history of past Premiers. In the case of the particular 
Premier to whom I am referring, I was in year 1 of primary school when he first became the Premier of this state, 
and, when he resigned, I was in year 6, so I missed all of those exciting episodes in Western Australia’s history. 

Hon Ken Travers: That is interesting, because Norman was in his sixth year in Parliament when he became 
Premier! 
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Hon NICK GOIRAN: So I did miss all of those exciting instalments, but I understand that a lot of people were 
attracted by the fact that this particular witness appeared before our committee. In fact, members will note that 
there is a quote from Mr Brian Burke at page 1 of the report, which is as follows — 

There is no more higher profile aspect of the operation of the Corruption and Crime Commission than 
the public hearings it has held. 

I think most people would agree with that statement. 

The report is considerable, Mr Deputy Chair, and I have very limited time to say anything significant about the 
report —  

The DEPUTY CHAIR (Hon Jon Ford): You can seek the call again.  

Hon NICK GOIRAN: I wish I were able to seek the call again, but I understand that under the new standing 
orders, I am limited to one occasion of 10 minutes. What I would do is recommend to members that they take the 
opportunity to read the report. In particular, I must say that some reforms are being proposed for the Corruption 
and Crime Commission. Whatever people may think about those reforms—I may have something more to say 
about that should we get onto some further reports this afternoon—I suggest to members that at the very least 
they take the opportunity to look at what reforms need to be made around the issue of public examinations by the 
CCC. This particular report sets out some considered proposals in that regard. Recommendation 1 of the report 
suggests that section 140(2) of the Corruption and Crime Commission Act be amended. Recommendation 2 
suggests that a new subsection be inserted around that portion of the act. Recommendation 3 also suggests that a 
new subsection be inserted. Recommendation 4 sets out a number of criteria, which are referred to as the “six 
cardinal principles” of fair procedure for public examinations, and suggests that they be included in the act. 

Ultimately, to cut a long story short, the view of the committee is that the Corruption and Crime Commission 
should retain a statutory discretion for the commissioner to determine that an examination be held in public. It 
should not be the case that we revert to the failed Anti-Corruption Commission model, which is that every 
hearing be held in closed session; there should be some discretion. However, it should be used infrequently.  

HON KEN TRAVERS: I want to make a few comments on this report. Hon Nick Goiran invited me to test my 
memory, and I have been trying to remember, but I have not had a chance to go back and see. I am not sure that 
when that original inquiry commenced, I was actually on the committee. I think it may go back to the days of the 
current deputy chairman of the committee, in one of his previous stints on the committee. I suspect that one of 
the tests will be to look at how much travel the committee did at the time, and we will then be able to work out 
whether I was the chair of the committee at that time. The non-travelling period of the committee was certainly 
during my time on the committee, Hon Nick Goiran!  
Apart from making a comment about the standard and quality of the reports that come out of the committee, that 
clearly being a sign of the extended wealth of the Legislative Assembly and its ability to expend money on those 
sorts of things, compared with the more humble budget of the Legislative Council, I want to make a couple of 
comments about the substantive issues that are raised in the report. This is a substantial report. The chair of the 
committee is right in saying that this is a significant issue and that there has been continual debate about the role 
of the Corruption and Crime Commission and about when public hearings should take place. In fact, we can 
even go back to the time of the Anti-Corruption Commission. I am not sure how old Nick Goiran would have 
been when the ACC was established. Had Hon Nick Goiran been admitted to the bar by the time of the ACC’s 
decline? I look at the Attorney General, and it is obviously bringing up memories for him—I think he is of a 
slightly older vintage!  

Hon Michael Mischin: Slightly! 

Hon KEN TRAVERS: Yes, only marginally!  

One of the great issues around the ACC at the time was the question of hearings being held in private, and of the 
ACC being a star chamber and of no-one knowing what was going on, and that was one of the arguments for 
discrediting the ACC and its operations. Out of that, we ended up with a royal commission into the police force 
in Western Australia. We ended up also with the Corruption and Crime Commission evolving as part of that 
process. The other thing that is worth noting—I have said this before—is that a number of high-profile cases and 
matters were taken before the CCC, and those cases gained, because of the people involved, more notoriety than 
I suspect the normal day-to-day operations of the CCC would have attracted. There is no doubt also that there 
was a fairly continuous flow of members—I might add from both sides of the Parliament—who were appearing 
before those CCC inquiries. That raised a range of questions about the role and conduct of the CCC. As Hon 
Nick Goiran mentioned, the original discussion about public hearings at the CCC was actually about whether 
those particular hearings should have been held in public. Again, it is worth noting that the then Commissioner 
of the Corruption and Crime Commission, who was required to defend those actions, was not the commissioner 
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who had made the decision to hold those hearings in public. I might add that that commissioner had actually put 
in place a far more rigorous process for deciding whether hearings should or should not be held in public. I put 
that in the context of there having been a long, evolving history around this whole process. Then of course there 
was the very unfortunate circumstance and very sad story of the witness who took their own life. If I am not 
mistaken, that was part of the genesis of the instigation of this inquiry by the committee. 

I acknowledge that this is not a simple matter. Many people will try to bring the matter back to the issue of either 
public hearings or private hearings. Recommendation 1 of the committee’s report is about tightening the 
language in the Corruption and Crime Commission Act. However, the report makes clear our expectations as a 
Parliament; that is, the default position should be private hearings. However, if there is a public interest reason to 
have a hearing in public, the commission should go into a public hearing. 

No doubt in the future if there are public hearings and people do not like the outcome of those public hearings, 
there will be an argument raised and a set of tests laid down on whether the commissioner has given due regard 
to the term “public interest”. We all know what “public interest” means. There is a lot of legal case law about the 
meaning of “public interest”, but a fair degree of options are available on how to treat a matter in the public 
interest. I suspect there will always be tension, conflict and argy-bargy, which will often be predicated on where 
someone sits and how they feel in the process at a given time. That is not to diminish the circumstances of the 
sad case that occurred. I have long thought about the various options that were available to the commission and 
what it could have done in that case. One of the report’s findings highlights that the CCC is an investigative body 
and not a judicial body. That is, again, an important point to remember because a range of issues surround an 
investigation. It is not like a court that has a process for disclosure. It is expected that by the time a witness 
comes before a court they will have had all relevant matters disclosed to them. In an investigative body there is 
an element of investigation through questioning. I imagine every counsel who has ever assisted at an inquiry at 
the CCC has put an awful lot of time into structuring their questions to elicit the truth from a witness before 
them; that is an important part of the role they play. Counsel’s ability to deal with a hearing, whether the hearing 
is public or private, is very much structured in getting to the truth of the matter. The procedure is slightly 
different from the procedure in a court, which tries to find on the balance of probabilities or beyond reasonable 
doubt whether someone has engaged in certain actions. 

In summary, the report provides a significant amount of material, debate and commentary to assist both us and 
others who take an interest in these matters to fully understand them. Although the report recommends a number 
of amendments to the Corruption and Crime Commission Act on the way it operates, in many respects it does 
not significantly change the fundamental issue. The issue is picked up in recommendation 5, which states — 

The CCC Act should retain a statutory discretion for the CCC Commissioner to determine that an 
examination be held in public. 

The report is a good contribution to providing guidance to the CCC about the challenges it faces. In fairness to 
the CCC, I suspect it has taken on board most of the recommendations because it is logical, sensible and has 
been evolving its processes over time. The fundamental issue comes back to the need for the CCC to have the 
capacity to hold public hearings. Public hearing should be conducted on the basis of the public interest, which in 
my view has always been the intent of the act. Some minor tinkering to the act to make clearer the meaning of 
“public interest” will give greater guidance and information to the person who holds the office of Corruption and 
Crime Commissioner on how to proceed with a public hearing. Although the report’s recommendations are 
worthwhile initiatives to consider, I believe the debate in Western Australia on the path for corruption bodies, 
which has continued for 15 to 20 years, will continue. 

Hon MICHAEL MISCHIN: I will make a few remarks about this matter because there is a requirement that the 
government respond to the report. I apologise to the committee that has received no response to date. I note that 
the report was tabled in this place and in the other place on 27 March this year and that consideration of the 
report has been adjourned on several occasions since then pending a formal response from the government. It is 
my understanding that the response on action taken on the recommendations was finally due by 20 June. Is that 
correct? 

Hon Nick Goiran: Yes.  

Hon MICHAEL MISCHIN: Hon Nick Goiran indicates yes, or at least some facsimile of that agreement. 
Plainly that response has not been received by the committee. In fact, to my knowledge no response has been 
sent. I have before me a draft of an advice that I intended to send to the committee in order to fulfil the 
obligations placed on me as the current minister responsible for this portfolio. I understand the material in it was 
largely assembled by my predecessor. However, I have not had the opportunity to consider it in detail and finally 
settle it, but I hope to do so in the next day or so. 
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However, I can comment on the bones of the recommendations of the committee and I can outline the thrust of 
the government’s response. Firstly I should start by thanking the committee for its diligent work in this area. It is 
an example of the importance of the joint standing committee and its powers of oversight of the activities of the 
CCC that it can examine the manner in which it operates in the public interest; and, if there are means by which 
its operations can be improved, that it can bring those to the attention of this Parliament. 

The question, of course, of how the CCC gathers its evidence—bearing in mind as has been pointed out that it 
conducts an inquisitorial process rather than a judicial process—is a very significant one. The debate that has 
been alluded to by not only Hon Ken Travers but also Hon Nick Goiran about the history of this crime and 
corruption body’s predecessor, being the Anti-Corruption Commission, is well known. I recall debates back in 
the day when there were complaints that the ACC’s proceedings were in private. Indeed many of those 
complaints came from the media that are now outraged that people could be affected by proceedings being held 
in public. A balancing exercise therefore needs to be conducted. It is rather ironic that one of the great 
champions of preserving people’s reputations and deploring the harm done to them by having hearings in public 
is in fact the very media that were so persistent in their condemnation of hearings being heard by default in 
private. 

Nevertheless, there is plainly a public interest in the proceedings of a body as extraordinary and as powerful as 
the Corruption and Crime Commission being open to some examination by the public. One might argue that 
there should be a bias towards public hearings—unless there is good reason they should be held in private—in 
the same manner as parliamentary committees hear their evidence. On the other hand there is an argument, 
because it is an inquisitorial process where many allegations may be made against private citizens, that the bias 
ought to be towards hearing them in private, subject to a positive decision that the public interest requires the 
hearing to be made in public.  

The thrust of one aspect of the committee’s recommendations is of course that a more personal responsibility be 
vested in the commissioner, relying on his or her experience and judgement as a former judicial officer or 
judicial officer in order to be able to make that decision by way of balancing the competing public interest and 
private interests. The idea of focusing more clearly in the act the responsibilities that are borne by that very 
powerful officer—an officer who is meant to be politically non-partisan—has some merit and is one that will be 
considered, but of course, one must be careful that there are no implications to the rest of the structure of the act 
and that the proposition is workable. However, on the face of it, I do not have a problem with the idea that in 
certain areas the decision be made primarily that of the commissioner and that it is one that commissioner takes 
responsibility for, because of course, the sort of person chosen as commissioner will influence to a very large 
extent the philosophy and ethos of that organisation, and there are some decisions that are too important to be 
made to be made by subordinate officers. That is to be considered and I am inclined towards the idea of some 
refinement of that central role the commissioner plays, but its implications will need to be explored. 

Part and parcel of recommendations 1 and 2 is also a requirement that, rather than simply having regard to the 
public interest and the private interest, and considering the public interest, the commissioner in fact be satisfied 
that it is in the public interest to hold an examination open to the public. Once again, I am favourably disposed to 
that concept; it is elevated to a slightly higher degree of consideration than simply requiring someone to refer to 
the circumstances. It is my understanding, however, and it is based on my reading of the submissions made by 
the CCC to the committee, that it by and large takes such matters into account and weighs them with the 
requirement that it be satisfied to some degree, and I am not averse to having that test inserted in the legislation. 
Likewise, regarding the requirement specifically that the commissioner or the commission have regard to the risk 
of damage to the reputations of persons called before the commission to give evidence and any credible risks to 
health and safety, once again there is a balancing exercise that needs to be held. It is very easy to assert that one 
would be damaged by way of reputation and/or personal health and mental stability if one’s poor conduct were 
to be exposed to the public. I would have thought that that would not be good enough reason not to have public 
hearings, but again, it is something that needs to be balanced and that I am prepared to look at in terms of the 
test.  
I know that I am short of time, so I will try to make this quick, but be as thorough as I can. It must be appreciated 
that a more detailed response setting out my position on these matters will be sent to the committee. 

Regarding recommendation 3, the essence of which I understand is the requirement of a statement of reasons for 
holding a hearing in public; again, I do not have a problem in principle with the commissioner or the commission 
articulating reasons for the decision to hold a public hearing. The question arises as to whether those reasons can 
be challenged. I would be reluctant to have proceedings before the CCC delayed or thwarted in any way by legal 
challenges by people who are simply reluctant to come under scrutiny, but subject to that, I am not adverse to the 
principle of that being done.  
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Regarding recommendation 4, where certain principles of fair procedure are set out—there are about six—at 
least one of them is more applicable to a witness as opposed to someone who is the subject of an examination, 
and that needs to be accepted. Once again, there is some merit to setting out some principles to which the CCC 
should have heed in holding examinations and the way it conducts itself. Once again, it is a question of not 
leaving avenues open for challenge, but consultation will continue with the CCC about those, and I am not 
averse in principle to those being inserted in some form. 

Hon ED DERMER: It has been very interesting to listen to the debate so far and in that way to draw on 
experience of members who are trained in the law—educated is probably a better word than trained—and who 
have had experience directly on the Joint Standing Committee on the Corruption and Crime Commission, neither 
of which I have had. It has struck me, as very much a layman, as surprising that the Corruption and Crime 
Commission has so often chosen to conduct its hearings in public. It seems to me, as a layman, to be a situation 
in which often a person suffers effective punishment through loss of their good name in public. This can occur 
for people who are the principal targets of the CCC’s inquiry and it can also occur to people who are more 
peripherally associated, but become involved in the presentation of evidence. It strikes me, as a layman, that 
quite often people who receive that effective punishment through being part of a public hearing are ultimately 
found by the courts to have no conviction appropriate to their conduct. I am heartened by the recommendations I 
read in the report of the joint standing committee, because I think it places a greater emphasis on the need for the 
CCC to justify the option of it having a public rather than a private inquiry. It would seem to me, as a layman, 
that the inquiry function is, as Hon Ken Travers explained, very different from that of a court. It is not a basis on 
which an assessment is trying to be made of someone’s guilt or otherwise, but one in which the CCC endeavours 
to find information, and I cannot see how a private hearing would be any less effective in finding information 
than a public hearing. I think that a private hearing by its private nature would be less likely, in fact highly 
unlikely, to prejudice the view of potential jurors who might be involved in a later trial, if an inquiry were to 
result in sufficient evidence to take the matter to trial. It is encouraging in the recommendations contained in the 
report to put a greater onus on the commissioner to justify why the commission would opt for a public hearing. 
The first recommendation seeks to amend section 140(2) of the Corruption and Crime Commission Act. The 
amendment reads — 

The Commissioner may open an examination to the public if, having weighed the benefits of public 
exposure and public awareness against the potential for prejudice or privacy infringements, she or he is 
satisfied that it is in the public interest to do so. 

I was interested to hear the comments about that extra onus involved in the term “satisfaction”. If I understand 
correctly—I look to legally trained colleagues in the chamber to correct me if I am at a misunderstanding—the 
word “satisfaction” places a degree of onus on having a substantive reason to proffer a public hearing to a private 
hearing. I am concerned that that is not the current case and I think it would be a very important improvement to 
take up. Recommendation 2 reads — 

A new subsection should be inserted into section 140 of the Corruption and Crime Commission Act 
2003 to read as follows: 

In making a decision under s 140(2), the Commissioner must, without derogating from her or his 
obligation to take into account any relevant consideration, have regard for: 
(i) the risk of unwarranted damage to the reputation of; and 
(ii) any credible risk to the health and safety of any person affected. 

One of the great variations amongst people is their sensitivity to criticism, and to public criticism. I think there 
are important lessons in our performance as members of Parliament to be very careful when we place criticism, 
because there are many people in our community who are particularly vulnerable and sensitive. Someone who 
might be quite innocent and who might be quite collateral to the point of a Corruption and Crime Commission 
inquiry could be extremely damaged by public exposure in such a context. I think that places a very heavy moral 
necessity on the commissioner when deciding to have a hearing in public rather than in private. One of the rules 
of thumb that I as a member of Parliament try to follow is to only criticise other members of Parliament. I have 
seen situations in the past—I will not go into particular details—in which people who are not professionally 
active in politics occasionally become the target of critical comment in the Parliament, and such people may well 
be of a character that is very vulnerable to that type of criticism, and tragedy can follow and has followed in the 
past. It is a very useful rule of thumb in our profession to confine our criticism to other members of Parliament. I 
think someone who has put themselves forward as a candidate for parliamentary election can reasonably be 
assumed to be a fairly robust character, and certainly by the act of putting themselves forward as a candidate for 
election to Parliament can be assumed to be someone who is willing to take a degree of public criticism. If we 
follow in our operation a rule of thumb to say that we confine our criticism of other people to members of 
Parliament and people who similarly put themselves forward in the public arena, that is reasonably safe. If there 
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is a situation from time to time in which we might criticise members of the general public, it is very dangerous, 
because there are many people out there who are particularly vulnerable and unable to cope with that type of 
public criticism. If a person has not put themselves forward as a candidate or in some other way in the public 
arena, we can assume that we can do damage to such a person by being publicly critical. If that is true for what 
we do in our role as members of Parliament, it is many times truer for a person who might be referred to, perhaps 
in a peripheral way, in a public hearing of a Corruption and Crime Commission inquiry, and, without having 
committed any misdeed that can be seen to deserve punishment, a person could be very severely damaged by 
that reference in a public hearing. I would hope that the current commissioner, and every commissioner into the 
future, and the Joint Standing Committee on the Corruption and Crime Commission in its role of representing 
this place and the other place will be aware of the need to protect people and be aware of the great vulnerability 
that many people hold and the tragic consequences that can follow for people who are referred to in a public 
inquiry. For me, that is a very strong reason for always erring on the side of caution, and I think it is a very 
strong reason why there should be a very heavy onus of proof requiring the commissioner to explain why he is 
satisfied when he decides to conduct a hearing in public rather than in private.  
Recommendation 3 is very important in that context. It reads — 

A new subsection should be inserted into section 140 of the Corruption and Crime Commission Act 
2003 to read as follows:  

If a decision is made under s 140(2) to open an examination to the public, the Commissioner must 
prepare and sign a statement explaining why the public interest outweighs the potential for prejudice or 
privacy infringements arising from a public examination of that specific person. A copy of this 
statement must be provided to the person concerned prior to their examination, and that person is to be 
afforded the opportunity to make representations to the Commissioner as to why the statement may be 
incorrect. 

That is an extremely important recommendation. It does not leave people exposed without warning; it would 
remind the commissioner of the gravity of making a decision to conduct an inquiry in public and it would place 
on the public record the reasons for the commissioner’s decisions to do so.  

Question put and passed. 
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